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„Jon HunTER and 
others, Brewers in Edinburgh, Pur- 
ſuers; 9 


AGAINST ; 


9 
IS. 


James Mpurksoht and others, 
i 8. 


HAT we have purchaſed 3 nantities of barley, of 
crop 1761, to the extent of many thouſand bolls. 

Our bargain with the genilemen and farmers, who fold 
thoſe parcels of barley, was, That the price ſhould be de- 
termined by the ſheriff-fiars of Mid-Lothian, to be ſtruck 
for the ſaid year 1761. 

The ſheriff of Edinburgh ſummon'd eight landed gentle. 
men, and ſeven perſons, in the condition of traders, or dealers, 
to compoſe the jury for ſtriking the fiars of the ſaid year. 

Some of thoſe II are — . bots in 
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int of character and . ; 1 have due reſpect for them 
al. But the memorialiſts, finding themſelves aggrieved by 
their proceedings in this matter, have ſought relief from 
your Lordſhips, and inſiſted in an action, which came in 
courſe before the Lord Eliock, for reduction of their ver- 
dict, as being neither regular in form, nor juſt in matter. 
This jury was afſembled on the gth of March, 1761; 
and, by their verdict, inter alia, they fixed the price of the 
beſt barley, crop 1761, at half a guinea per boll. 
By the act of ſederunt 21ſt December, 1723, The 
* Lords conſidering, that the uſe of the ſherifi-tiars is to li- 
quidate the price of victual, in diverſe proceſſes that come 
before them and the ſubordinate judicatures; and that there 
js a general complaint, That the faid fiars are ſtruck and 
given out by the ſneriffs, without due care and enquiry into 
« the current and juſt prices z and that, when ſome ſheriff 
proceed in ſtriking the fiars, by way of inqueſt, yet they get 
not ſufficient evidence to the jury. — Therefore, the ſaids 
Lords do appoint and require the ſheriffs of Scotland, and 
* their deputes, yearly, betwixt the 4th and 20th of Febru- 
* ary, to ſummon, before them, a competent number of perſons, li- 
* ving within the ſherifflom, who have knowledge and ex- 
« perience of the prices, and trade of victual, in theſe bounds ; 
* and, from them, to chooſe 15 men, whereof, not fewer 
* than eight ſhall be heritors, to paſs upon the inqueſt, and 
return their verdict on the evidence under written, or their 
© own proper knowledge, concerning the fiars. ——And the 
* faid- theriffs, ſhall, zo the ſame time and plate, ſummon the 
« propereſt witneſſes, and adduce them, and all other good evi- 
* dence, concerning the price at which the ſeveral forts of 
victual have been bought and ſold, eſpecially ſince the firſt 
of November, immediately preceeding, until that day; 
© and alſo, concerning all other good grounds or arguments, 
from whence it may rationally be concluded, by men of 
bill and experience, what ought to be eſtabliſned, as py 
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«:juſt fiar-prices, for the ſaid crop. And any perſons, 
« then preſent, may, in open court, and no otherways, and 
«. obſerving due order and reſpect, offer information to the ju- 
ry concerning the premiſes, and concerning the eviacnce ad- 
duced, or, that might be adduted before them, S. One 
obſervation will naturally occur to your Lordſhips. in conſi- 
dering this act of ſederunt, that not leſs than eight heritors 
are appointed to be upon the jury; by which, in effect, the 
whole determination of the matter, is thrown into their 
hands. Of the remaining ſeven, free only, by the practice, 


are brewers, the other four are dealers in grain. 


In forming the verdi& complained of, the purpoſe of this 
act of ſederunt was counter-acted in every material point, and 
the verdict will appear to be void, upon the principles of 


common law, in this and every other civilized country. 


The act of ſederunt, directs and determines a proper time 
and ſeaſon of the year, for alcertaining the ſiar- prices, that it 
ſhall be in the month of February, yet this jury was not con- 
veenedl until the month of March. } 

The act of ſederunt clearly and expreſly directs: That the 
jury are not to determine by their own arbitrary will, or 
even ſolely upon their own knowledge. — They are to make 
enquiries, and examine witneſſes; and they are to receive any 
proper and pertinent information, which is offered in open 
court; and their proper knowledge is only to be reſorted to, 
if the other evidences prove inſuffic ent; yet in this caſe, they 
examined no witneſſes, and refuſed to receive information, 
properly offered, in open courc. For John Hay brewer, 
one of the jury, offered to prove, that no barley had been 
bought above 105. per boll, and that he himſelf, had bought 
part of his barley at 8s. 64. and ys ; but the landed men 
of the jury diſregarded this offer of proper evidence, and ar- 
bitrarily fixed the price at half a guinea. 

By the common practice throughout the kingdom, founded 
in reaſon, and the plain ſenſe of the a& of ſederunt, the fiars 
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muſt be ſtruck at a reaſonable medium, between the higheſt 
and loweſt current prices; and ſo Lord Bankton ſays, vol. 2 d. 


p. 558. That the fiars are commonly ſtruck of the middle 


End, neither at the higheſt or loweſt rates; yet in tlis caſe, 


the ovcr-ruling landed men of the jury, ſtruck the fiar-price of 
barley at a higher rate than had been given in any inſtance; 
which is ſtrongly confirmed by this, that the fiar price of this 
ſame year for Eaſt Lothian, was afterwards ſtruck at 94. I 0. 
per boll, tho' the barley of Eait Lothian be known to be of as 
good, if not better quality than thut of Mid Lothian. 

By the principles of common law, in this and every country, 
It is an eſſential maxim, in the adminiſtration of juſtice, which 
never can admit of a doubt or exception, That a party inte- 
reſted in a matter to be determined, cannot lawfully judge. — 
In this caſe, the landed gentlemen had fold their grain by 
the fiars, and were intereſted to make the price high Theſe 
gentlemen, can have no juſt cauſe to complain, that their ver- 
dict or judgemegt is challenged, on a reaſon which is good a- 
gainſt all judges. Even your Lordſhips, the ſupreme judges, 
and leaſt ſuſpected, are liable to this objection, and decline 
yourſelves where it occurs. The verdict is therefore void 
and null, upon this ſingle ground. 

The defenders, conſcious of the force of theſe objections, 
thought proper to plead a declinator of your Lordſhips juriſdic- 
tion, and maintain, that it is not competent for the purſuers, 
to inſiſt in a reduction of the verdict. The l ord Ordinary made 
avizandum to your Lordſhips, and ordered memorials on this 
preliminary point of the competency of this action, for 
reduction of the fiars before your Lordſhips. And a few 
obſervations ſhall be offered, as the purſuers are adviſed, that 
this point will appear, to be abundantly clear in their favours. 

The purſuers apprehend, it is an eſtabliſhed point, that, by 
the conſtitution of your Lordſhips authority, confirmed by 
invariable practice, you are not only the ſupreme judges, but 

the ſupreme jury, in all matters of civil right or juriſdiction. 
Various civil rights are determined by the verdict of juries, 


yet your Lordſhips have a power to review and reduce their 
| ver- 
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verdicts; and this is is PPE exerciſed. — The brief 
of Mortanceſtry, the briet of Idiotry, the brief of Peram- 
bulation, the brief tor kenning of widows terce, are all tried 
by juries, and the rights, thereby claimed, are aſcertained by 
verdicts; yet it cannot be diſputed, that your Lordſhips, as the 
grand and ſupreme jury of the nation, have power, and com- 
perent juriſdiction, to alter and reduce ſuch verdicts, at the 
inſtance of any party, who can ſhow a proper intereſt to chal- 
lenge them. | 3 
The defenders council could not controvert the competency 
of your Lordſhips juriſdiction, in theſe various cafes, to re- 
duce verdicts in matters of civil intereſt ; but they were plea- 
ſed to make diſtinctions, where there is no difference. I hey 
objected, I. That the purſuers were no parties to this verdi& ; 
and therefore can have no proper intereſt to reduce it.— 
To which it is anſwered, That this is a mere nicety.— Where 
there is a manifeſt wrong, there muſt be a remedy. —The 
purſuers qualify, that they are wronged by this verdi&, and 
thereby they have a proper and juſt intereſt to: reduce it.— 
In the ſame mauner, that a nearer heir, offering to prove his 
propinquity, would be entitled to reduce a ſervice, in which 
he had not been called as a party. — Or a proprietor, who 
had not been called in the brief of Perambulation, might re- 
duce a verdict, if he can ſhow leſion or incroachment on 
his property. | 
24ly, It was objected, That this reduction cannot take 
place; becauſe it would go much farther than the purſuers 
intereſt, and would, in effect, overturn many other bargains, 
which have been made with reference to the fiars, and affe& 
a variety of other intereſts, which are not in the ſield. To 
which it is anſwered, That every party has a right to complain 
and ſeek redreſs, in ſo far as, he is injured or agrieved ; nor 
can this right be hurt by the ſilence of others, who may have 
the ſame ground of complaint.—In a ſubmiſſion by fifty 
different parties, it is undoubted, that any one may obtain 
„ reduction 
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reduction of the decrect bien, upon juſt grounds. 
The purſuers only ſeek redreſs, in fo far as they are aggrieved ; 
and it ſcems impoſiible to controvert, that if the fiars have 
not been legally ſtruck, which, in this argument, we are en- 
titled to take for granted, the fiars cannot be made the rule 
for determining their bargains with the defenders, from whom 
they purchaſed at the fiar-prices. — If the ſheriff had, with- 
out calling a jury at all, or obſerving any of the direct ons 
of the act of ſederunt, arbitrarily fixed the fiars, by his 
own authority fingly, it cannot be diſputed, that the pur- 
ſuers would have been entitled to reduce this act of the ſhe- 
riff, as illegal in itſelf, and unjuſt to them. — The caſe is 
truly the ſame, — The moſt eſſential directions of the act 
of ſederunt have been neglected, or over-ruled, and an in- 
rereſted jury is more exceptionable, than a determination 
without jury altogether. 

Your Lordſhips jurisdiction, therefore, to reduce this ver- 
dict, ar leaſt, in fo far as the purſuers have ſuffered a wrong 
Dy it, ſeems to be founded in the cleareſt principles of law 
and juſtice ; and this is confirmed by an expreſs deciſion of 
the court, which will give our Lordſhips full ſatisfaction. — 
It is quoted in the ditioniry, Tit. Juriidickion, p. 500. — 
December 1725, Lewars conta Earl of Haddington and his 
deputes. — And is thus reported, in the dictionary; — In 
a reduction of the fiars of Eaſt-Lothian, 1979, Becauſe of 
their exorbitancy. 24s, Becauſe not ſtruck by a jury im- 
Pannelled, according to the preſcription of the act of ſe- 
derunt 21ſt December 1723. It was objected, There is no 
reduction competent, in the nature of the thing, of ſhe- 
rifi-fiars, which are nothing elſe but a return made by the 
ſheriff, as the King's officer, into the King's court of Ex- 
chequer, of what he finds to be the reaſonable price for 
grain that year; which is not matter of jurisdiction at 
all, to be ſubject to the review of a ſuperior court. The 
Lords, notwithſtanding, found this matter ſubje& to a 


review, and ſuſtained themſelves judges.” 
| This 
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This is a deciſion in point. — Tho? the Collector obſerves, 
that, Formerly, the Lords had found this matter not ſub- 
jc to their review, Forbes, 18th June 1712, Brewers, ſup- 
« plicants, contra ſheriff of Edinburgh.“ — Yet your Lord- 
ſhips will eaſily obſerve a ſo id ground for the difference in 
theſe two deciſions. _— Before the act of ſederunt 1723, 
the fiars were only conſidered as a report of the ſheriff to 
the King's court, bearing the current prices, by which the 
King's rents were to be ſettled and levyed ; but by this act of 
ſederunt, the fiars became a new creature, created by the 
court not only to determine the King's rents, but the pro- 
perties and bargains of private ſubjects; and, ſince the 1723, 
have been much more generally referred to, by private people, 
in making bargains. They muſt therefore naturally and ne- 
ceſſarily, be ſubject to the review and conviction of the 
court, if wrong has been done under their authority; or if 
the proper rules and directions, laid down by the court, 
have not been duly obſerved. Nay it will be competent, 
and proper, for your Lordſhips to eſtabliſh other rules for 
ſtriking theſe fiars, in order to put them ſtill upon a more 
equitable footing. | 
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In reſpe whereof, &c. 
FRA. GARDEN. 
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